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hearing process. The provider is enti-
tled to be heard on any matter placed
in issue by his or her response to the
Notice of Intent to Exclude, and may
designate ‘‘all issues’ for purposes of
hearing. However, a specific designa-
tion of issues is required if the provider
wishes to interpose affirmative de-
fenses, or request the issuance of sub-
poenas or the certification of questions
for an advisory opinion.

§10.822 How are subpoenas or advi-
sory opinions obtained?

(a) The provider may apply to the ad-
ministrative law judge for the issuance
of subpoenas upon a showing of good
cause therefor.

(b) A certification of a request for an
advisory opinion concerning profes-
sional medical standards, medical eth-
ics or medical regulation to a com-
petent recognized or professional orga-
nization or Federal, State or local reg-
ulatory agency may be made:

(1) As to an issue properly designated
by the provider, in the sound discretion
of the administrative law judge, pro-
vided that the request will not unduly
delay the proceedings;

(2) By OWCP on its own motion ei-
ther before or after the institution of
proceedings, and the results thereof
shall be made available to the provider
at the time that proceedings are insti-
tuted or, if after the proceedings are
instituted, within a reasonable time
after receipt. The opinion, if rendered
by the organization or agency, is advi-
sory only and not binding on the ad-
ministrative law judge.

§10.823 How will the administrative
law judge conduct the hearing and
issue the recommended decision?

(a) To the extent appropriate, pro-
ceedings before the administrative law
judge shall be governed by 29 CFR part
18.

(b) The administrative law judge
shall receive such relevant evidence as
may be adduced at the hearing. Evi-
dence shall be presented under oath,
orally or in the form of written state-
ments. The administrative law judge
shall consider the Notice and Response,
including all pertinent documents ac-
companying them, and may also con-
sider any evidence which refers to the
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provider or to any claim with respect
to which the provider has provided
medical services, hospital services, or
medical services and supplies, and such
other evidence as the administrative
law judge may determine to be nec-
essary or useful in evaluating the mat-
ter.

(c) All hearings shall be recorded and
the original of the complete transcript
shall become a permanent part of the
official record of the proceedings.

(d) Pursuant to 5 U.S.C. 8126, the ad-
ministrative law judge may:

(1) Issue subpoenas for and compel
the attendance of witnesses within a
radius of 100 miles;

(2) Administer oaths;

(3) Examine witnesses; and

(4) Require the production of books,
papers, documents, and other evidence
with respect to the proceedings.

(e) At the conclusion of the hearing,
the administrative law judge shall
issue a written decision and cause it to
be served on all parties to the pro-
ceeding, their representatives and the
Director.

§10.824 How can a party request re-
view by the Director of the adminis-
trative law judge’s recommended
decision?

(a) Any party adversely affected or
aggrieved by the decision of the admin-
istrative law judge may file a petition
for discretionary review with the Di-
rector within 30 days after issuance of
such decision. The administrative law
judge’s decision, however, shall be ef-
fective on the date issued and shall not
be stayed except upon order of the Di-
rector.

(b) Review by the Director shall not
be a matter of right but of the sound
discretion of the Director.

(c) Petitions for discretionary review
shall be filed only upon one or more of
the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of the Director;

(4) A substantial question of law, pol-
icy, or discretion is involved; or
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(5) A prejudicial error of procedure
was committed.

(d) Each issue shall be separately
numbered and plainly and concisely
stated, and shall be supported by de-
tailed citations to the record when as-
signments of error are based on the
record, and by statutes, regulations or
principal authorities relied upon. Ex-
cept for good cause shown, no assign-
ment of error by any party shall rely
on any question of fact or law upon
which the administrative law judge had
not been afforded an opportunity to
pass.

(e) A statement in opposition to the
petition for discretionary review may
be filed, but such filing shall in no way
delay action on the petition.

(f) If a petition is granted, review
shall be limited to the questions raised
by the petition.

(g) A petition not granted within 20
days after receipt of the petition is
deemed denied.

(h) The decision of the Director shall
be final with respect to the provider’s
participation in the program, and shall
not be subject to further review by any
court or agency.

§10.825 What are the effects of exclu-
sion?

(a) OWCP shall give notice of the ex-
clusion of a physician, hospital or pro-
vider of medical services or supplies to:

(1) All OWCP district offices;

(2) All Federal employers;

(3) The HCFA;

(4) The State or local authority re-
sponsible for licensing or certifying the
excluded party; and

(5) All employees who are known to
have had treatment, services or sup-
plies from the excluded provider within
the six-month period immediately pre-
ceding the order of exclusion.

(b) Notwithstanding any exclusion of
a physician, hospital, or provider of
medical services or supplies under this
subpart, OWCP shall not refuse an em-
ployee reimbursement for any other-
wise reimbursable medical treatment,
service or supply if:

(1) Such treatment, service or supply
was rendered in an emergency by an
excluded physician; or
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(2) The employee could not reason-
ably have been expected to have known
of such exclusion.

(c) An employee who is notified that
his or her attending physician has been
excluded shall have a new right to se-
lect a qualified physician.

§10.826 How can an excluded provider
be reinstated?

(a) If a physician, hospital, or pro-
vider of medical services or supplies
has been automatically excluded pur-
suant to §10.816, the provider excluded
will automatically be reinstated upon
notice to OWCP that the conviction or
exclusion which formed the basis of the
automatic exclusion has been reversed
or withdrawn. However, an automatic
reinstatement shall not preclude OWCP
from instituting exclusion proceedings
based upon the underlying facts of the
matter.

(b) A physician, hospital, or provider
of medical services or supplies excluded
from participation as a result of an
order issued pursuant to this subpart
may apply for reinstatement one year
after the entry of the order of exclu-
sion, unless the order expressly pro-
vides for a shorter period. An applica-
tion for reinstatement shall be ad-
dressed to the Director for Federal Em-
ployees’ Compensation, and shall con-
tain a concise statement of the basis
for the application. The application
should be accompanied by supporting
documents and affidavits.

(c) A request for reinstatement may
be accompanied by a request for oral
argument. Oral argument will be al-
lowed only in unusual circumstances
where it will materially aid the deci-
sion process.

(d) The Director for Federal Employ-
ees’ Compensation shall order rein-
statement only in instances where such
reinstatement is clearly consistent
with the goal of this subpart to protect
the FECA program against fraud and
abuse. To satisfy this requirement the
provider must provide reasonable as-
surances that the basis for the exclu-
sion will not be repeated.
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